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CRIMINAL CODE (IDENTITY THEFT) AMENDMENT BILL 2009 
Second Reading 

Resumed from 6 May. 

MR C.C. PORTER (Bateman � Attorney General) [5.22 pm]: I will be making the lead contribution for the 
government on this bill, which was introduced by the member for Mindarie. I might go about that by looking at 
it in three stages: the first is to give at least some exposition of exactly what the practice of �skimming� is as it 
presently stands. Secondly, I will go into some detail on how the member has structured this bill. Thirdly, I will 
indicate what form of legislation the government intends to introduce into this house on this issue and the 
reasons we will respectfully say that it is superior to the private member�s bill before us. The private member�s 
bill and, indeed, the legislation that the government intends to introduce to deal with a very wide range of 
criminal offending that is generally known as identity theft or identity misuse. The volume crime in that area is 
the offence known as skimming. Sometimes this legislation is called anti-skimming legislation. It exists in 
several other states�in Queensland, it is the Criminal Code and Civil Liability Amendment Act 2007; there is a 
bill presently before the Victorian Parliament, the Crimes Amendment (Identity Crime) Bill 2009; and, in South 
Australia, the Criminal Law Consolidation (Identity Theft) Amendment Act 2003, in fact, became the basis for 
Model Criminal Code working committee drafting of what was seen to be Model Criminal Code offences of 
identity theft.  

With respect to what skimming actually is�this becomes important for considering the likely efficacy of any 
bill that is brought into this place to try to criminalise the practice�in effect, it is two separate gatherings of 
data. The first is the capturing of the encoded data from an automatic teller machine card�s magnetic strip. The 
second involves capturing the associated personal identification number for the ATM card. To do that, as I 
understand the situation, at least two pieces of equipment are needed. The first piece of equipment needed is 
something to gather data from the card�s magnetic strip. I am advised that generally the device used, which is 
usually no larger than a deck of cards, is either placed over the front of or piggybacked behind the card entry slot 
on an automatic teller machine. The idea is that when people put their cards into the machine that data is 
transmitted to the people who are gathering the data and they are usually not more than a block away and are 
usually within sight of the machine. I must say that card skimming is not to be confused with the slightly less 
sophisticated criminal practice, which has also been witnessed in this and other jurisdictions, in which a shell is 
put over the dispensing part of an ATM. People go to the ATM to withdraw $100 and when the money does not 
appear in front of them, because it has been collected by the fake shell, they think that something has gone 
wrong and leave. The person who put the shell on the ATM then comes and collects the money. Card skimming 
is something more sophisticated than that and, as I said, the first part of it requires gathering the data on the 
magnetic strip. The second part is that the personal identification number is needed to make the data on the 
magnetic strip in any way useful. Generally speaking, that is done through the placement of videorecording 
technology, usually what is known as a pinhole camera, at a point on the ATM. Often it is placed in the light 
diffuser area, the speaker area, the side facade of the ATM, the card reader entry slot or sometimes right above 
the keyboard. That is the way in which people collect these two types of data. Generally speaking, in this and 
other jurisdictions, the skimming devices are attached either late at night or early in the morning�periods when 
there is low traffic�and are normally attached for only a couple of hours. The people who gather the data are 
usually very close to the ATM, typically at a nearby site, while the skimming operation proceeds and the data is 
transmitted to them by wireless technology.  

This private member�s bill is meant to criminalise a range of other identity offences, but the operation of card 
skimming is perhaps the most well known and the highest volume crime of this type of identity offence. Some 
arguments exist about whether the process that I have just described to the house could be captured by existing 
legislation as an inchoate offence or an attempt, and it would very much depend on whether the actions 
undertaken by the person who had the intent to gather the data were more than merely preparatory. I think those 
arguments are probably peripheral to this debate and it is safe to say that there is now a clearly recognised need 
to have this as a stand-alone and separate offence in most criminal jurisdictions; certainly, that has happened in 
Queensland, Victoria and South Australia. That is what skimming basically is and what the Criminal Code 
(Identity Theft) Amendment Bill 2009 is meant to capture.  

I will now look at the way in which the member for Mindarie has structured this bill. As the member for 
Mindarie has pointed out, it is essentially a hybrid of two existing pieces of legislation�the Queensland 
legislation with small parts of the Victorian bill also worked in. Proposed section 440B(1) is a provision from the 
Queensland legislation and proposed sections 440B(2), 440B(3) and 440B(4) are from the Victorian legislation, 
before proposed section 440B(5) reverts again to the Queensland legislation, and the rest of the bill is effectively 
a redraft of what exists in Queensland at the moment.  
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I am not a drafter and neither, obviously, is the member for Mindarie. I want to identify some of the problems 
with drafting the bill in this way, but it is not a criticism of the member for Mindarie. One problem in not having 
access to the expertise of the Parliamentary Counsel�s Office is that when members start cutting and pasting 
from other acts, they can cause themselves problems that they do not foresee, particularly with � 

Dr J.M. Woollard: Will Parliamentary Counsel assist members in the future? 

Mr C.C. PORTER: I knew the member would ask that question and I was trying to have the answer before I 
spoke today, but I do not. However, to the member�s point, legislative drafting is a peculiar and difficult skill and 
sometimes very small words, omissions and changes of words can cause great difficulties. I want to go through 
what I think are probably eight or nine such difficulties that exist in what is otherwise a very valiant attempt by 
the member for Mindarie to produce a bill that would get the job done in properly criminalising this type of 
behaviour. I will start with the first proposed subsection, which is Criminal Code proposed section 440B(1) and 
is at clause 4 in the private member�s bill. The first thing that is notable about that subclause is that it uses the 
term �entity�. The first line reads � 

A person who obtains or deals with another entity�s identification information � 

That obviously becomes an offence. The use of the word �entity� is obviously critical because it is meant to 
capture both obtaining or dealing with another human being�s or person�s identity information and other, non-
human entities, such as corporate entities, trusts or whatever it might be. That is conceivably very wide. The first 
problem that I foresee in the way the word is used is that �entity� is not used at all in the Western Australian 
Criminal Code. Had this bill been sent to the Parliamentary Counsel�s Office, it would no doubt have�it would 
have been advisable to have done this�placed a definition of �entity� into the definition section of the code as 
part of this legislative package. This bill does not do that. I foresee that it would create some significant 
difficulties.  

In the latter part of the bill one can see what is attempted to be achieved by the use of the word �entity�. The bill 
does not define the word �entity� but proposed section 440B(10) contains other definitions, and also, as is the 
case with the Queensland model, gives examples for an entity that is an individual�that is, examples of the type 
of information. It goes on to give examples of information for an entity that is a body corporate. Of course an 
entity would not necessarily be limited to a body corporate. Without some form of definition we would not know 
in the Western Australian Criminal Code what an entity was. No doubt we could have recourse to other 
jurisdictions to try to work out what it meant if the courts found themselves in that position. Indeed, courts might 
have recourse to the Queensland code, which does separately have its own definition of entity, albeit, curiously, 
its definition of �entity� is in part 6, which deals with prostitution. That is another matter that no doubt we will 
be dealing with here in due course. 

Dr J.M. Woollard: Hopefully sooner rather than later. 

Mr C.C. PORTER: We will come to that, but let us deal with identity theft first. The first point that I would 
raise is that what is critical to this legislation is to capture people who try to take the identity of a human being or 
person and also an entity. We have borrowed the term �entity� from the Queensland code, but unlike the 
Queensland code we have not defined it. Therefore, problem number one is that it is a bit more than inelegant 
and would cause us some serious difficulties with interpretation. It is not best drafting practice for our own court, 
in an interpretative question, to have to go to other jurisdictions to work out what it was that we as a Parliament 
meant by the term �entity�. This also becomes critical in another way, which I will describe in a moment. Save 
to say here that the term does not appear at all as it exists in our Criminal Code and this bill does not define it, 
although we have some sense of what is intended by that term. That is problem number one. 

Problem number two also appears in clause 4 and the first part of the Criminal Code that it seeks to amend, 
which is proposed new section 440B(1). The proposed new section reads � 

A person who obtains or deals with another entity�s identification information for the purpose of 
committing, or facilitating the commission of, an indictable offence commits a misdemeanour. 

Maximum penalty � 3 years imprisonment. 

The words �commits a misdemeanour� are interesting. The member for Mindarie might recall that it was his 
previous government that eradicated the use of the word �misdemeanour� from our Criminal Code. If members 
do a control-F search of the Criminal Code, they will find that the word �misdemeanour� does not exist at all any 
more. I think that was included in the 2004 amendments that brought in the either-way offence system. The 
member for Mindarie has quite fairly cut and pasted from the Queensland code, but the Queensland Parliament 
did not go through the same process of tidying up the hierarchy of offences that we did in this jurisdiction. We 
have all but eradicated the concept of a misdemeanour. We simply have indictable offences and simple offences. 
In fact, the only place I could find a reference to a misdemeanour in this jurisdiction is in the Crimes at Sea Act 
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2000. I think it is the case that the reason it maintains the use of the word �misdemeanour� is that it has mirror 
effect in other states� legislation that also uses the term. We have a definition of it in our Interpretation Act but, 
importantly, it was a term which was known to the Criminal Code but which has been taken out of the Criminal 
Code entirely. Problem number two would be that if we adopt this form of drafting, after all the effort of the 
previous government to take the word �misdemeanour� out of the code and simplify the offence structure to 
indictable, simple or either way, we would be going back to a system that we tried to get rid of. 

Mr J.R. Quigley: You can just amend that word. 

Mr C.C. PORTER: I could, but because I have nine or 10 problems, I would end up with nine or 10 rather 
heavy amendments when considered collectively. The member for Mindarie might consider that the matters I 
have raised could all be individually amended, but I think collectively they cause some difficulties in bringing 
this legislation up to the standard at which it would achieve what the member is seeking. As a third point, I note 
that the words �commits a misdemeanour� also appear in proposed section 440B(2), so that is another 
amendment that would have to occur. 

Proposed section 440B(1) was adopted from the Queensland legislation, but then there has been a slight 
restructure of a section of the Victorian Crimes Amendment (Identity Crime) Bill 2009, which appears as 
proposed section 440B(2) in this legislation. Very interestingly, there is a difference between what is in the 
Victorian bill and what the member for Mindarie has adopted here. If I might summarise, the Victorian bill 
appears to me to make it illegal to possess equipment whilst also holding an intention to use that equipment for a 
certain purpose, that purpose being an indictable offence. In effect, that is how the Victorian model goes. The 
Victorian provision reads, in part � 

A person, who possesses equipment that is capable of being used to make, use, supply or retain 
identification documentation � 

That is the trigger for the criminality. Attaching to that trigger, in the Victorian legislation, an offender would 
have to be in possession of equipment that is capable of being used to make, use, supply or retain, plus there 
would have to be an intention to use, or an intention that another person would use the equipment to make, use, 
supply or retain identification documentation, and there would have to be an intent to use any such identification 
documentation to commit an indictable offence. The member for Mindarie has collapsed all of that down into 
one provision but interestingly that provision does not use the words �use, supply or retain�. 

Mr J.R. Quigley: I just went by the Standing Committee of Attorneys-General subcommittee on the Model 
Criminal Code�s provision that was put forward as an example.  

Mr C.C. PORTER: That is right, but that also contains other parts, including the South Australian bill that is 
used as the Model Criminal Code legislation, that cover the whole, and talk about false identities. It has a 
separate definition of a false identity, and through the South Australian model code legislation it weaves this 
term �false identity� throughout the model. It seems to me that, not being the South Australian model, and not 
using the words �use, supply or retain� the difficulty is created that the legislation is too narrow about what a 
person could be criminally liable for possessing. The member for Mindarie�s bill makes the possession in certain 
circumstances of equipment capable of being used to make identification documentation potentially criminal, but 
this does not apply to equipment that is capable of using, supplying or retaining identification documentation in 
certain circumstances. It seems to me that that is necessarily a software problem, because an offender might be 
able to communicate or manipulate constructed identification through the internet or whatever other means. That 
would necessarily also need to be criminalised, but this bill does not do that because of a hybrid way it has gone 
about its business. It too narrowly criminalises the type of position we would eventually want to criminalise. We 
would not want to criminalise only the possession in certain circumstances of equipment that can make 
identification documentation, but also the possession of equipment that can use it, supply it or retain it. That is a 
very important point, because it means that we are not quite getting to where we want to be with this legislation. 

The fifth point I raise I will call the restaurant clause. It refers to proposed section 440B(3) and (4). I will read 
them to the house. Proposed section 440B(3) states � 

This section applies to a person who intends to commit, or facilitate the commissioning of, an offence 
even if the committing of the offence concerned is impossible or the offence concerned is to be 
committed at a later time, and in the case of subsection (1), whether or not the person to whom the 
identification information concerns relates consented to the dealing in, or possession of, the 
identification information. 

There is a typographical error there��whether or not the person to whom the identification information 
concerns relates consented�; it has to be either �concerns� or �relates�, but that is a very minor matter. It should 
be considered in the light of proposed section 440B(4), which states � 
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Subsection (1) does not apply to dealing in, or the possession of, a person�s own identification 
information. 

I refer to this as the restaurant clause for the reason that I perceive that it is designed to pick up certain 
circumstances in which either an individual or a body corporate will consent to a third party using identification 
information�for instance, at a restaurant. One of the great scams with credit cards is the retention of relevant 
information on the old style credit card machines, as used in some restaurants; the information can then be used 
on the internet to log into the credit card holder�s account.  

The problem is that in the original drafting, following the Queensland model, the term �entity� has been used. 
However, in proposed section 440B(3) and (4), the term �person� has been used. This creates a problem. If a 
person goes to a restaurant and consents to the use of his data to pay his bill and the data is subsequently 
improperly used to commit an indictable offence, he will have criminal recourse against the person who stole his 
information, even though he originally consented to the use of the information. The proposed subsection does 
not use the term �entity�, however, which means that it could conceivably exclude a corporate credit card being 
used nefariously in the same fashion by a restaurant after, for example, the director of a corporation has given the 
restaurant a corporate credit card to pay his bill. That again causes a problem; it is just one of the drafting 
problems that occur when legislation chops back and forth between two different pieces of legislation using 
different terms. The unfortunate effect of that drafting is that it will criminalise the improper use of information 
that is given with the consent of an individual, but not by other entities, including corporate entities.  

Proposed section 440B(5) states � 

For subsection (1), it is immaterial whether the other entity is alive or dead, or exists or does not exist, 
or consents or does not consent to the obtaining or dealing. 

Proposed section 440B(5) attaches to the proposed subsections above it, particularly proposed section 440B(1). 
It basically provides that if a person commits an offence involving the obtaining of or dealing with the 
identification information of another entity, it is immaterial whether the entity is alive or dead. However, a 
conceivable interpretation is that in situations in which a �person� is referred to in this legislation, whether the 
person is alive or dead is relevant. That is a sui generis rule of interpretation that holds that if something is 
specifically excluded in one part of legislation, it may mean that there had been an intention to include it in 
another part of the drafting. That could potentially cause a problem. 

The seventh difficulty I have identified in the drafting is the definition of �identification information� in 
proposed section 440B(10). The definition again relates to the definition in the Queensland legislation. It 
states � 

� identification information, of another entity, means information about, or identifying particulars of, 
the entity that is capable of being used, whether alone or in conjunction with other information, to 
identify or purportedly identify the entity. 

That is a fair definition, but I think that a superior definition exists in the Victorian Crimes Amendment (Identity 
Crime) Bill 2009. It is unfortunate that it did not find its way into this legislation. The Victorian bill adopts a 
very modern drafting practice, and gives a very full explanation of �identification information�. The definition in 
the Victorian bill states � 

� identification information means 

information relating to a person (whether living or dead, or real or fictitious) that is capable of 
being used (whether alone or in conjunction with other information) to identify, or purportedly 
identify, the person, being information such as�  

The bill then goes into all the relevant examples � 

(a) a name, address, date of birth or place of birth; 
(b) information as to the person�s marital status; 
(c) information that identifies another person as a relative of the person; 
(d) a driver licence or driver licence number; 
(e) a passport or passport number; 
(f) biometric data; 
(g) a voice print; 
(h) a credit or debit card, its number or data stored or encrypted on it; 
(i) a financial account number, user name or password; 
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(j) a digital signature; 
(k) a series of numbers or letters (or both) intended for use as a means of personal 

identification; 
(l) an Australian Business Number within the meaning of the A New Tax System 

(Australian Business Number) Act 1999 of the Commonwealth. 

That is not an exclusive list, but I think it is a better practice in drafting to provide that list in those 
circumstances. 

Probably the final substantial problem that I envisage in this drafting is, as I mentioned earlier, in the idea that 
there is no definition of �false identity�. I foreshadow that I would prefer to adopt the South Australian 
legislation, which is effectively based on the Victorian legislation with some modifications, and I will bring it 
before Parliament shortly. The South Australian bill goes into some detail, first of all in defining a false identity, 
and then in making sure that certain offences in respect of that idea of a false identity are offences. The 
interpretation in the South Australia legislation reads � 

false identity�a person assumes a false identity if the person pretends to be, or passes himself or 
herself off as, some other person; 

The other person may be� 

(a) living or dead; 

(b) real or fictional; 

(c) natural or corporate. 

The South Australian bill then has specific offences that relate to that concept of false identity, and reads � 

(1) A person who� 

(a) assumes a false identity; or 

(b) falsely pretends� 

(i) to have particular qualifications; or 

(ii) to have, or to be entitled to act in, a particular capacity, 

makes a false pretence to which this section applies. 

It might be that in certain cases a person using data�for instance, skimming data�could not be said to be taking 
on a false identity. However, if that were the case, there are a range of other types of criminality that involve the 
assumption of a false identity�an impersonation�which might have nothing to do with credit cards or indeed 
data of the type I have mentioned; nevertheless, we might wish to criminalise it as an offence. Someone might 
impersonate someone else for any number of reasons attached to criminality. When we consider all those 
difficulties collectively and the way in which the legislation moves backwards and forwards from the 
Queensland bill to the Victorian bill and does not consistently apply or define the terms that appear in those two 
bills, I perceive that we would have some difficulties if this were the way in which our jurisdiction went about 
trying to criminalise the types of behaviour that it appears we are trying to criminalise. 

I might also add that it appears to me in some respects, as I said briefly at the beginning of my speech, that the 
type of behaviour we are talking about could already be considered criminal. 

Dr J.M. Woollard: Under what section? 

Mr C.C. PORTER: As an attempt to commit a further offence. Obviously if someone takes money out of 
someone else�s bank account from an automatic teller machine or online and it is not that person�s account, it is 
stealing of one variety or another, which appears in our Criminal Code. Presumably if a person were found in a 
situation in which that person had the type of equipment we are talking about, it is conceivable that the person 
could be charged with an attempt to steal if it were able to be proved that the person had the requisite intention to 
steal and that the person�s actions were more than merely preparatory to the commission of that offence. The 
meaning of �more than merely preparatory� is one of those notably and properly vague terms that has been 
clarified by years of precedent. 

Dr J.M. Woollard: Attorney General, are you saying that it is your understanding of the Criminal Code; 
because that can be used now in the courts if you are saying that you believe that that section of the code in 
relation to stealing can be used? 

Mr C.C. PORTER: It would very much depend on the circumstances and the way in which the court viewed the 
possession of the skimming devices�the equipment. That would have to be seen by the court as more than 
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merely preparatory to the offence of taking money out of someone�s bank account, and that would depend very 
much on the circumstances. There might have been additional evidence in most circumstances, such as email 
communication between the people that revealed their plan, or other equipment. It may be any other sort of 
evidence also. The point about the necessity of having legislation of this type�I certainly agree with the 
member for Mindarie about this�is that there might be a range of instances in which people could have in their 
home the type of equipment that we are talking about. Although intuition might tell us that there is no good 
reason for having that equipment other than to likely steal money from someone�s account, later down the track 
it might be found that there was insufficient evidence to prove that the people involved had engaged in an act 
that was more than merely preparatory. 

Dr J.M. Woollard: You are saying that the code could be strengthened. 

Mr C.C. PORTER: The attempt provisions would likely cover some of the conduct but by no means all of it. 
We must decide whether this is such a growth area of offending, particularly the theft of money through internet 
banking and the use of ATMs, that we need to take the step, as other jurisdictions have done, to criminalise the 
possession. The criminalisation of a possession also occurs in instances when there must be more than mere 
possession; there must be an intention to make, use and supply or transfer identification documentation, and also 
an intention to commit an indictable offence. Another difficulty I foresee with this legislation, member for 
Mindarie, is proposed section 440B(2), which states � 

A person who possesses equipment that is capable of being used to make identification documentation, 
with the intention that the person or another person will use the equipment to commit an offence against 
this section commits a misdemeanour. 

The Victorian version of the provision that the member for Mindarie has used essentially says that a person must 
possess and have an intention to commit an indictable offence. The member for Mindarie�s provision is that the 
person must possess the equipment and then have an intention to commit an offence against this proposed 
section. The only other offence that is in the section, other than the possession offence, is the first offence, which 
is a person who either obtains or deals with another entity�s identification information. It might be conceivable�
it seems to me that this is what the Victorian and South Australian legislation seeks to pick up�that if someone 
possesses the equipment and intends to commit another offence�for instance, murder, armed robbery or any 
number of other indictable offences�these other provisions will pick up that type of criminality, whereas this 
provision feeds back in on itself. All it attempts to pick up is that a person possesses the equipment and has an 
intention to commit an offence against this proposed section. The other offence against this proposed section is 
the obtaining of or dealing with identification information. In effect, we would be criminalising a person for 
possessing equipment that obtains data in circumstances when the person intended to obtain data. It becomes 
completely superfluous and does not pick up a variety of other types of offending, for which the person could 
possess the equipment. 

I will also talk about the idea of attempts. When we look at what would be more than merely preparatory in this 
area, we can see that a range of possessive offences would not be caught by this legislation. It is interesting to 
know how the member for Mindarie has drafted this legislation. I refer members to Woolmington v the Queen, 
which takes us back. Code states such as Western Australia and Queensland do not have mental elements to our 
offences. When an offence such as murder is committed in a non-code state where the common law exists, such 
as Victoria, there must always necessarily be a physical element to that offence�actus reus and mens rea; there 
must always be both. An offence such as grievous bodily harm in this jurisdiction is an offence absent of mental 
elements; the offence is merely the doing of grievous bodily harm. There does not need to be an attempt to do 
grievous bodily harm. There merely needs to be the doing of grievous bodily harm. There is no mental element 
to that offence.  

That proposition has been tested in a variety of cases, but most notably with respect to the possession of illicit 
substances and drugs. A number of cases have basically been run on the argument that even though a person may 
be merely in possession of drugs, the person has committed the offence of possession. The defence that is then 
often mounted is that the person was in possession of drugs but either did not know that those drugs were in his 
possession or did not intend to do anything with those drugs. One case that is often referred to is the Canadian 
case of a woman who knew that drugs were in her car, but she did not know how they had come to be in her car, 
and she was trying to get rid of them by throwing them in a lake, or whatever it might be.  
The best case law that exists in this jurisdiction says that even though Western Australia is a code jurisdiction, 
we do not automatically have a mental element to certain offences. We also find that some words, such as 
�possession�, carry with them�by necessity of the English interpretation of those words�the idea that there is 
some element of intention. If we rely on authorities in this jurisdiction that relate to drugs, it may be the case that 
the words �a person who possesses equipment that is capable of being used to make identification documentation 
with the intention� will also be superfluous. I say that because the way in which we read �possession� in the case 
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of offences for the possession of drugs necessarily means that there must be an intention to use or supply the 
drugs. Therefore, offences such as possession with intent to sell or supply mean not only that the person must 
possess the drugs but also that the person has an intention to sell or supply them. Mere possession also seems in 
this jurisdiction to have some form of intention attached to it. Therefore, that might also become unnecessary.  
I also foresee a difficulty with the use of the word �misdemeanour�. That difficulty is that we would then have a 
new form of words in the Criminal Code that say that a particular offence is not only an indictable offence, but 
also a misdemeanour. Our procedures in this jurisdiction have been streamlined so that we now have only 
indictable offences and summary offences. There are quite strict rules about when an offence is to be dealt with 
summarily or when it is to be dealt with on indictment in the Magistrates Court or the District Court. This 
proposal will bring into the mix a completely new word that is at this stage foreign to our Criminal Code. As to 
whether a misdemeanour should be dealt with summarily in the Magistrates Court or in the District Court, at this 
stage, with all the reforms that have been made in our legal system over the past 10 years, that would be 
anyone�s guess, but if we hark back to 2004, that could create a good deal of confusion.  

There are some other notable aspects of the South Australian act that I think make that legislation preferable, and 
that we will be adopting in our legislation. I will close by talking in general terms about what we are proposing 
to adopt in the legislation that we intend to bring into this place. The first is that it seems appropriate to introduce 
a section that will creates a new offence for � 

a person who makes, uses or supplies the identification information (that is not the identification 
information that relates to that person), and � 

(a) who is aware that, or that there is a substantial risk that, the information sought is 
identification information; and 

(b) who intends to use or supply the identification information for the committal of an 
offence.  

The ACTING SPEAKER (Mr P.B. Watson): Order, member for Mindarie! I hope the member is listening to 
this, because I cannot hear what the Attorney General is saying. 

Mr C.C. PORTER: Thank you, Mr Acting Speaker. 

The way that is structured in the South Australian legislation is different from the way it is structured in the bill 
that we intend to introduce. That is because what is required is not a strict intention on the part of the person to 
use that information to commit a further offence. However, if the person who gathers that information is aware 
that there is a substantial risk that that information is identification information, and if the person intends to use 
or supply that identification information to another person for the committal of an offence, that person may be in 
some difficulty. The point is that it is often the case that the person who has gathered the information sends that 
information to third and unrelated parties who are manufacturing devices that can be used to take money out of 
people�s accounts. However, the person who has gathered the information may claim to have little or no 
knowledge of the intention of the persons to whom he is sending the information, and he may use that as the 
basis for a defence that even though he is in possession of that information, he is not doing anything wrong. 
Proposed section 440B(2) refers to a person who possesses equipment with the intention that the person will use 
the equipment to commit an offence against this section, or another indictable offence. A person may be in 
possession of the identification information documentation with the intention of passing it on to another person, 
in circumstances in which he knows that the other person may be committing an offence.  
Debate adjourned, pursuant to standing orders.  

Sitting suspended from 6.00 to 7.00 pm 
 


